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Letter to David Hall, DCMS

1 June 2004

Dear David
THE FUTURE OF THE ECCLESIASTICAL EXEMPTION FROM LISTED BUILDING AND CONSERVATION AREA CONTROLS
The Joint Committee of the National Amenity Societies discussed the DCMS Paper on the Ecclesiastical Exemption at its meeting on 21 April and wishes to offer the following observations.
1. Before taking in order the seven questions outlined in the Paper, we note that the document accepts the principle of the Exemption and offers a critique on how it operates, not whether it should do. The majority view of the Joint Committee constituent members is in favour of the’ continuation of the Exemption but with varying degrees of scepticism. Some of this acquiescence is grudging and all of it is essentially pragmatic. The Victorian Society has always opposed the principle and continues to do so. In view of this divergence, it is open to any member of the Joint Committee to write separately. The purpose of this letter is to highlight consensus where it has been reached.
2. All of the Societies strongly support the view that the Exemption must continue to be earned. This dictates the need for regular reviews, perhaps at 5 yearly intervals. The Exemption enjoyed by the Crown is soon to be lost and other organisations with more trustworthy credentials than places of worship, particularly the National Trust, have never claimed or enjoyed Exemption from the panoply of heritage controls. The validity of maintaining a unique exemption therefore needs to be proven or refuted as long as heritage controls exist.
3. Dealing now with the particular questions posed in the Paper:
Question 1. Do you agree that high level management agreements entered into separately by each denomination would be an appropriate vehicle for continuing the operation of the Exemption in England?
The Joint Committee was puzzled at what was meant in exact terms by the phrase “high level management agreement”. The phrase “management agreement” is to have an increasing currency in planning law as a method of control by consensus, working parallel with listed building consent. However we presume that that is not the meaning implied here. We infer that what is intended is that each denomination will be required to sign up to a framework for decision making that will itself be tested against quinquennial reviews. We are unclear how this differs from the requirements laid down in the existing Order of 1994. However we infer from the remarks in Paragraph 30 that the denominations will be regarded as divisible. To take an Anglican and Catholic example, an individual diocese could be regarded as being in default whereas the denomination as a whole might not be. Given the legal autonomy enjoyed by the Chancellors of the 42 English and 6 Welsh DACs, we do wonder how a “high level” agreement can be made to stick unless “high level” is taken as being at diocesan rather than denominational level. And yet if that is the path taken, the potential for bureaucratic complexity is considerable. The centralization of decision making within the Methodist Church and the Baptist Union bypasses that particular problem.
The Joint Committee accepts the logic of a partnership between a management agreement and quinquennial review but is inclined to put greater faith in the latter provided it is suitably incisive and comprehensive. Until more flesh is put on the concept of “a high level management agreement” we find it hard to react to it. If it is as broad brush as the 1994 Order then it will seem to change little. If, however, it is innovatory, perhaps by adopting John Newman’s suggestion that each decision making body should have a Conservation Officer, then its scope to improve matters is greatly increased. Until we know more we do find it hard to offer further thoughts.
Question 2. Do you agree that English Heritage should be the body appointed by the

Government to both validate and monitor the operation of the Exemption
?

We are unclear whether the phrase in Paragraph 20 that “An appropriate body be given the statutory power to validate the systems of control used by exempted denominations in England” does or does not mean that EH is the final port of call. At present the Exemption is granted or denied by the Secretary of State under Parliament. If the “statutory power” is henceforward to reside in EH alone, where does that leave the role of the Secretary of State? Although we would expect Ministers to follow EH’s advice except in exceptional cases, it does seem a major constitutional innovation to exclude Central Government from the validating process. The Joint Committee has always taken the view that whereas we favour the passing of the power to list to English Heritage there should be a concurrent right of appeal to the Secretary of State as a higher authority. If a particular body loses the Exemption there must presumably by analogy be an

independent authority with which an appeal can be lodged. This of itself seems to create an unavoidable role for the Secretary of State. If an agency is to be identified other than Government to “validate and monitor” the Exemption the only contender is English Heritage. What, however, is to happen where the administration of denominations straddles the English/Welsh border? We welcome the express promise in Paragraph 20 that there would be an implied obligation to consult other parties including the National Amenity Societies.

In terms of the subsidiary question, we do feel very strongly that the quinquennial review must be “active”, involving direct EH inspections, and not just “passive”, relying on the denominations’ own self analysis. Stewardship reports have their role but they become self serving unless themselves tested by-third party visits and inspections.

Question 3. “Do you agree that all management agreements should include a separate strand on the best practice which should apply to considering the impact of proposed works on the archaeology of the site?”
There was a strongly held view on the part of the Victorian Society that separating archaeology would be to run counter to the present trend in the Heritage Review to deal with sites and buildings holistically. There was also a feeling that picking out “archaeology” as particularly important should not allow denominations to assume that provided fabric or fittings were recorded, destruction was acceptable. The compilation of an archaeological record should be a seamless adjunct to virtually all decisions - understand before the application is determined, mitigate by record and physical salvage if necessary after the decision has been taken.
Question 4. Anglican Cathedrals.

The Joint Committee supported the view that these Cathedrals should continue to be treated as a special group with an independent management system. This separation should, however, acknowledge the “mezzanine” role enjoyed by the buildings already termed “Great Churches” (minsters, priories, etc.).

Question 5. Sanctions.
The Joint Committee endorsed the inescapable logic that there must be resort to loss of Exemption in cases of brazen breach. Without it the regime of control would be, and would appear to be, toothless. However the Joint Committee strongly disagreed with the corollary as voiced in Paragraph 30. It refuted the logic that “in the case of the Church of England this could result in all listed places of worship in the diocese concerned defaulting to secular control”. This was because secular control is much weaker than its ecclesiastical equivalent. Anglican faculties exercise control over very considerable areas which are not covered by listed building consent. This is particularly true of moveable fittings, including fonts, unfixed pews, statues and altar frontals, but also embraces colour schemes and methods of repair, both vital areas, particularly in higher graded buildings. It does seem a very inappropriate punishment to transfer a recalcitrant diocese from a regime which is tough to one which is demonstrably weaker. This almost seems to invite non-compliance with faculty control in order to earn entry into a system which would allow, for example, wholesale ejection of unfixed pews or the selling of that beautiful but superfluous lectern by Bodley or Basil Spence. The analogy of the Commissioners sent in to run “failing” schools was alluded to and the Committee felt that this was pertinent. The hope that things might be covered in revised secular heritage consents was noted but this is at present unconfirmed.
Question 6. The right of those denominations currently out with the Exemption to earn it in the future.
There was no consensus on this aspect. There was, however, a feeling that there were dangers in accepting the “revolving door principle”. Once a decision had been taken to be exempt or non-exempt, any subsequent to-ing and fro-ing would be unacceptably confusing. There must logically be a much harder test applied to a building which had received public money either from English Heritage, the Heritage Lottery Fund or the local authority.
Question 7. Peculiars.

The Joint Committee had no particular views on this matter.

This response has been considered in draft by each of the constituent members and is signed with their authority.
Yours sincerely

