ECCLESIASTICAL EXEMPTION

This paper represents the response of the Church Heritage Forum to the DCMS consultation paper on the ecclesiastical exemption.

SUMMARY  

1.
The Forum warmly welcomes the Government’s commitment to continuation of the ‘exemption’.


2. ‘Exemption’, however, is a term that can give the misleading impression of an absence of control, whereas the reality is one of alternative systems of control which are at least as rigorous as the secular "heritage" controls if not more so. The Church of England has a comprehensive system of legal controls for the care of its ecclesiastical buildings, evolved over many years, which is to be found in part in judicial authorities, in part in Measures of the General Synod  (such as the Care of Churches and Ecclesiastical Jurisdiction Measure 1991 and the Care of Cathedrals Measure 1990) which have the full force of statute law, as well as in secondary legislation made under them, such as the Faculty Jurisdiction Rules 2000.  Thus it would be preferable to refer to ‘the Church’s own legally binding  systems of control’ or, when referring to all the relevant denominations, to "the Churches' own systems of control" .

3. 
The Church Heritage Forum welcomes many of the proposals in the wider heritage protection review Protecting our Historic Environment: Making the system work better, and sees scope for the application of ‘management agreements’ on individual sites to simplify the complexities of dual control. It also values, and wishes to develop further, the creative partnership with secular and conservation bodies which has grown up particularly in recent years. 


4. 
The Forum and the bodies it represents are committed to ensuring that the Church’s own systems evolve and respond to changing circumstances in the secular and church contexts alike, and that the systems are both as simple as possible to understand and operate while also being fit for their purpose of care and conservation in the context of worship and mission.


5. However, the Forum and the bodies which it represents are unclear about the implications of the ‘high- level management agreements’ suggested in the consultation paper.  They consider that the concept needs further examination, clarification and refinement.  They are not able to support them as they stand on the information available. 


6.  Similarly, the Forum and the bodies it represents accept the need for both the Church and the civil authorities, preferably in partnership, to keep the Church's systems under review.  However, they could not support any proposal to impose a system of "validation" and external monitoring upon the Church’s own legal rules and legislative and judicial authorities. Moreover, they have grave concerns about the resource implications of such a proposal.


7. 
The Forum would welcome continuing discussion with the DCMS and English Heritage about the issues raised in the consultation paper and this response.


The Church Heritage Forum

8. The Church Heritage Forum, which was established in 1997, brings together representatives of national and local church interests in matters relating to the Church’s built heritage.  It enables the Church to take a more proactive role in anticipating developments in the built heritage field; ensures that heritage concerns are fed into the Archbishops’ Council; provides a mechanism for members to reach a view on matters of common concern; provides a point of focus for contact both within the Church and with outside bodies; promotes a wider public awareness of the Church’s work in the built heritage area; and enables the exchange of information and facilitates mutual support.

9. Membership comprises representatives from the following: Advisory Board for Redundant Churches, Archbishops’ Council, Association of English Cathedrals, Church Commissioners’ Redundant Churches Committee, Cathedrals Fabric Commission for England, Churches Conservation Trust, Council for the Care of Churches, and an archdeacon.  They are assisted by several assessors including representatives from the Ecclesiastical Judges Association and Ecclesiastical Law Association, a Diocesan Secretary and the Secretary of the Churches Main Committee.  

10. In this context, the bodies within the Forum most closely involved with the primary day to day responsibilities for operating the Church’s own legal systems over buildings exempt from listed building control are the Council for the Care of Churches and Cathedrals Fabric Commission for England (whose staff together comprise the Cathedral and Church Buildings Division of the Archbishops’ Council), and the legal Associations.

The context

11. The Forum welcomes the opportunity to contribute to the discussion at this important time for the historic environment.  Interest in the buildings which the present generation has inherited, and the recognition that a good environment can have a significant effect on people's sense of well-being, is probably greater than ever. Similarly the recognition that church buildings are valued and appreciated by the community as a whole, not just the worshipping congregation, is increasing.


12. The Forum is currently engaged in discussions and preparation of a policy statement to Government and other public bodies to articulate the immeasurable contribution which church buildings make to the fabric of society and the environment and sense of place within this country, but also to emphasise the need to forge new partnerships in order to support the work carried out for the nation as a whole by so many volunteers, both in terms of the maintenance of church buildings and the educational, cultural, social and community activities which take place in church buildings as well as the major contribution they make to welcoming visitors and tourism.


13. Against this background, and the background of the wider heritage protection review, the CHF agrees that the Church's own systems of control must be both comprehensive and flexible. It fully accepts that the Church's systems should provide protection at least comparable to that given by the state system for the listed buildings in its care. Of the Church of England’s 16,000 parish churches, some 13,000 are listed: and it is well known that churches constitute the single largest category of Grade I buildings. We are proud of that inheritance. 


14. But it is also important that churches and cathedrals can develop in a way which allows them to be used as living buildings for worship and mission while still having proper regard to  historic environment considerations. We regard this as essential  in terms of the Human Rights legislation and freedom of worship, given that this necessarily involves a measure of freedom for the Church to control its own ecclesiastical buildings. We believe that the ecclesiastical systems do this. We also believe that this flexible yet sensitive approach is entirely in line with Government’s present aspirations for a system of heritage protection based on partnership, enabling and understanding. 


15. We are very pleased to see that the DCMS has recognised the real benefits of the Church's present systems of control and has accepted the continuation of what has been termed the 'ecclesiastical exemption' , although in practice the church’s systems are far from an exemption, as they constitute a series of controls which are far more comprehensive in their scope than either the secular listed building control systems or scheduled monument consent also. 

16. We reiterate our wish and intention to work in partnership with secular bodies in protecting the Church’s buildings and to simplify and streamline our own procedures as far as possible in the interests of helping hard-pressed parishes. However, it is somewhat disappointing that the tone of this consultation is so much less positive than the heritage protection review paper itself. We are not convinced that the proposals in the consultation paper represent the right means of dealing with the systems, and in particular are concerned that they may lead to an unnecessarily bureaucratic system, a more adversarial rather than a partnership approach, and tie up precious resources in monitoring rather than consultation. We hope this is not the Department's intention and that a flexible way of ensuring appropriate liaison and consultation will prevail.


17. Our concerns are set out in response to the questions in the paper.

Q1
Do you agree that high-level management agreements, entered into separately by each denomination, would be an appropriate vehicle for continuing the operation of the exemption in England?  Do you agree that such a step-change would enable denominations to deal more holistically with their own assets where there is a multiplicity of designations on one site and a complexity of various sets of procedures?

18. In the absence of any clarity about how a ‘high-level management agreement’ is defined and what kind of provisions it would embody, it is impossible to agree this.  If it means effectively a continuation of the present arrangements - i.e. that the Church's own legislative arrangements, with the Measures agreed by Parliament and the Church’s comprehensive judicially-based system, represent an agreed basis for operation of the 'exemption' under a Code of Practice, the CHF is perfectly content. We also fully agree that it is reasonable for church and state bodies to discuss periodically how the systems are operating, and whether there are ways in which they can be made to operate even better.   We recognise our own responsibility to monitor the operation of the systems. Indeed, we welcome the prospect of continuing and developing our partnership with English Heritage- as a "critical friend" but nonetheless as a friend, with a positive rather than a negative approach.

19. However, in this context, we note with some concern the comment in the consultation paper that the present systems 'have weaknesses of accountability and transparency' – without supporting evidence, illustration or even a fuller explanation in the remainder of the paper. If, as suggested at the official-level meeting we held with DCMS and EH, the concern expressed is about the complexity of the system and the fact that many people who "come to it from the outside" find it difficult to understand, that is an issue which the Church itself is keen to address, by simplification wherever possible and by clear explanatory material.  We would be very glad to discuss how we could help the DCMS understand the systems better, and address the perception of a lack of openness.

20. We could however not support, and we suspect that the General Synod also would oppose, any suggestion that a separate formal arrangement such as a service level agreement or contract with English Heritage (or any other body) was required. Apart from anything else, this would  create a legal impossibility. The Church of England does have effective systems of control for heritage protection, largely administered on a diocesan basis, but it is a Church in which authority is very much dispersed, and it is not clear to the Forum that either one central body or individual dioceses would in any case have the power or authority to enter into such an agreement dealing with the faculty jurisdiction system.  One of the crucial features of the system is that the decision -making bodies are independent and impartial, and any suggestion that they were subject to direction or control of a "management" nature would be unacceptable.  We do not see that an agreement of the type proposed could be possible even in theory, as we cannot see how a system of legal rules, and the work of the legislative, judicial and quasi-judicial authorities involved, could be  "validated", or "monitored",  under or by virtue of a contractual arrangement. In short, a  legal and judicial system cannot be subjugated to a contract.


21. In terms of other denominations, we agree that it is also very important for each denomination to be treated flexibly: each has its own needs and system which has been established to respond to its own organisational requirements, and discussions on the ‘exemption’ must reflect this.

22. The paper also suggests that management agreements are needed to respond to the multiplicity of designations affecting sites. We stress that, in the Church of England context, there is certainly no need for any changes to bring about a holistic level of internal control. A major merit of both the faculty jurisdiction and the Care of Cathedrals systems is that they constitute a 'one-stop shop' - the applicants need to seek one [church] consent, whether the works relate to what would in the secular system be listed building consent, scheduled monument consent, or conservation area consent. Also, those controls enable an integrated system of management, since they cover the churchyard or cathedral precinct as well as the ecclesiastical building itself, and thus enable the effect of proposals upon the setting and the context to be considered carefully. However confusion does arise over issues of dual control, when both the Church’s own system and listed building consent/scheduled monument consent may be needed – particularly in cathedral precincts or churchyards of major churches - and further clarity is needed to overcome these issues.  We would welcome the opportunity to initiate pilot projects to see whether the Church’s own systems could be used as the primary control here, with other parties also involved in the process, and see this as a positive way of responding to the concept of management agreements on individual sites as envisaged under the heritage protection review.

Q2
Do you agree that English Heritage should be the body appointed by the Government both to validate and monitor the operation of the exemption under management agreements entered into with each denomination in England?  How should English Heritage fulfil its monitoring role?  Should this be by a combination of selected inspection of works carried out and the requesting of stewardship reports on the operation of the exemption throughout each denomination’s estate?
23. The CHF has great respect for the work and expertise of English Heritage and its staff, and much appreciates the partnership with them both on policy and on individual cases. It has concerns, however, about the proposal that English Heritage should become statutory validators of the ecclesiastical systems, for three main reasons:


· in the C of E context, the systems take the form of legal rules, including Measures with the same force and effect as statutes, which place responsibility for taking decisions and confer enforcement powers on courts which are part of the recognised judicial system of this country and other judicial and quasi-judicial bodies.  We do not see how these can be married with giving a validating role to other bodies in the way suggested: as pointed out above, this would create a legal impossibility.  The body which validates the church’s Measures, and Rules made under them, is Parliament itself.


· as the paper rightly points out, EH are already closely involved in the system through consultation on specific categories of faculty applications (or applications under the Care of Cathedrals Measure), through involvement of staff on DACs, and in grant-giving both for cathedrals and churches. As said above, this partnership is much appreciated. EH and the church, nationally, at diocesan regional level, and locally, have made great strides in mutual understanding over the last 10 years, to the benefit of all concerned including the buildings.  But for EH to become formal monitors of the system, with power to impose "sanctions", would alter the relationship considerably, turning EH (in perception, however strenuously they sought to avoid it in fact) from partners to policemen; and would give them a role which amounted to both judge and jury. Even if different individuals were involved in different aspects of the process, it is difficult to see how this could operate satisfactorily; and it does not seem to be consistent with the general thrust of the heritage protection review, which emphasises partnership as the way forward, and which we strongly support.


· EH’s resources have continually been overstretched; and the organisation is currently undergoing another significant restructuring with major implications for the regional offices and indeed for the handling of EH’s ecclesiastical policy. Will they really have the staff or time to take on a detailed monitoring role? The rationale for this latest reorganisation is, we note, said to be to enable a greater concentration on a role of advocacy rather than time-consuming casework (“So often we continue to get tied up in time-consuming casework, leaving us little or no time to engage more constructively at an earlier stage in the process, when our role as advocate rather than re-active regulator would have more sweeping and influential results.”  Letter from Stephen Bee, English Heritage, 23 March 2004.) We support and value their advocacy approach; but it does not seem compatible with the monitoring role suggested in this paper.


24. For all these reasons, and indeed to ensure that monitoring is as effective as possible, we would urge that the denominations see it as part of their function to carry out  self-monitoring and that partnership with English Heritage be deepened by means of regular liaison and discussions about the general handling of the ecclesiastical system and its interaction with the secular – in which the CHF and its constituent bodies are of course happy to take part – rather than a system involving formal validation of individual denominations'  controls or "monitoring" in the sense of a power to impose sanctions for what are seen as shortcomings in those controls.

Q3
Do you agree that all management agreements should include a separate strand on the best practice which should apply to considering the impact of proposed works on the archaeology of the site, not only in relation to the building used primarily as a place of worship, but also in relation to its curtilage?
25. The CHF fully agrees that all denominations’ control systems should take due account of archaeological matters. We are concerned however at any suggestion that the C of E’s own system may not take sufficient account of them, and consider that the paper does not fully reflect the true situation here. The ‘ecclesiastical exemption’ originally arose in 1913 as an exemption from scheduling of ancient monuments and the controls which flow from that, because the Church satisfied Government that its own systems would evolve to take account of those sensitivities. In fact, the faculty and Care of Cathedrals systems both extend far more widely than the listed building and conservation area controls, requiring permission for repairs and for works within the churchyard or precinct, in long-standing recognition of the sensitivity of the fabric of the Church’s older buildings and their surroundings – including burials.  The Church’s controls apply within a churchyard whether or not a site is scheduled – and provide for consultation with EH and the national amenity societies on these issues too.

26. The paper suggests that the Council for British Archaeology (CBA) should become involved in liaison on archaeological matters, together with local Archaeological Officers. There appears to be a misunderstanding here: the CBA is no longer active in church archaeology, having disbanded its churches committee and no longer having a churches officer. Nevertheless, both Dioceses and the CCC routinely consult them (for example, they receive copies of the reports made by CCC under the Pastoral Measure on churches being considered for possible redundancy). The Association of Diocesan and Cathedral Archaeologists, initiated with the help of CCC/CFCE in 2001 and affiliated to the CBA, has in effect taken on the CBA’s Churches Committee’s role. It has strong links to the Association of Local Government Archaeological Offices (ALGAO), with many joint members; has produced guidance notes and a code of conduct for Diocesan Archaeological Advisers and Cathedral Archaeologists, and has an annual conference to which local authority archaeologists are also invited. 

27. Following the CCC’s own report on Church Archaeology: its Care and Management (1999) produced following a working party on which EH and ALGAO were also represented, Diocesan Archaeological Policies have now been produced and are gradually being implemented in all dioceses.  The Church of England has led the way in requiring Statements of Significance (which must be prepared by parishes proposing significant alterations to their listed churches in accordance with the Faculty Jurisdiction Rules 2000), and the Council for the Care of Churches has produced guidance on how to prepare such statements which specifically draws attention to archaeology.  The CCC/CFCE, with EH, have produced a report for consultation looking at the issues raised by human remains on ecclesiastical sites, and have encouraged development of regional church archaeology groups. 

28. There is thus more than adequate opportunity for professional archaeologists to engage fully in the system as it stands.  But many Diocesan Archaeological Advisors who are also local authority archaeologists are under pressure because of their workload.  A more explicit recognition from local authority managers that the work for DACs was a key part of the authority’s responsibility for its archaeological resource could help considerably in developing a better mutual understanding and strengthening the professional input.

Q4
Do you agree that it would be sensible to treat Anglican cathedrals as a special group within the framework of the management agreement entered into with the Church of England?
29. The Church of England’s cathedrals (with the exception of Christ Church, Oxford) are of course covered by a separate legal control system under the Care of Cathedrals Measure 1990.  It operates quite differently from the long-established faculty jurisdiction system, and indeed has many parallels with the secular listed building consent regime. The way in which Church of England cathedrals are organised and managed is different from parish churches, and the systems for controlling works to their buildings must reflect those differences.  We therefore agree that it is sensible to treat the two groups of buildings separately.  However the comments made about management agreements (see Q1 above), and the scope for reducing dual control, apply equally to cathedrals as to parish churches.

Q5
Do you agree that it would be an appropriate step to have a mechanism by which denominations whose listed places of worship persistently breach the management agreements would default, through agreed stages, to the secular system of controls?  How best could such a process be made fair and reasonable, including having a structured appeal process?
30. We fully recognise that if a denomination's own control systems were persistently and blatantly ignored or flouted, without the relevant Church authorities taking appropriate action, the Government would wish to consider bringing the listed ecclesiastical buildings of that denomination within the secular controls. Indeed, that power currently exists. We consider that this power appropriately should remain with the Secretary of State, although she(or he) could of course be required to take advice from English Heritage before exercising it.


31. However the Church’s own controls are extensive. In the case of the faculty jurisdiction which applies to parish  churches, the Care of Churches and Ecclesiastical Jurisdiction Measure 1991 gives an archdeacon (a member of the clergy holding a senior  diocesan office), or anyone else recognised as having a proper interest in the matter, power to bring a breach or proposed breach of the controls before the ecclesiastical courts.  The courts may also act in such cases on their own initiative.  The court can hold a hearing into the matter and has power, as appropriate, to authorise what has been done retrospectively; to issue a "restoration order" requiring reinstatement; or to issue an injunction restraining future or continuing breaches.  Failure to comply with an injunction or restoration order without reasonable excuse constitutes contempt of the court, and the  case can be referred to the High Court to take action against the offender.  In the case of a member of the clergy, it may also be possible to take disciplinary proceedings against him or her under the legislation on clergy discipline. Even if a breach is not "picked up" at the time, it can be expected to come to light as a result of the obligation on each archdeacon under the Church of England’s Canon Law ( Canon F18) to survey all churches within his jurisdiction at least once in every three years, either in person or by the rural dean.  

32. So far as cathedrals are concerned, apart from the diocesan bishop's general jurisdiction as Visitor to the cathedral, which has been strengthened by the Cathedrals Measure 1999, and again in addition to possible action under the clergy discipline legislation, there are special enforcement provisions in the Care of Cathedrals (Supplementary Provisions) Measure 1994.  The matter can be referred in the first instance to the Visitor, who again may take action on his own initiative, and who is given wide powers to take appropriate action to avoid contravention of the Cathedrals Measure controls or to remedy past breaches, including power where necessary to authorise proceedings in the ecclesiastical courts for an injunction or restoration order. 


33. We would wish to discuss, therefore, what stages the DCMS would envisage taking before using any power to impose "sanctions", and would expect the Church’s own enforcement controls to be given a reasonable opportunity to resolve the situation first. But DCMS will in any case wish to recognise that removal of the ‘exemption’ would in fact involve a new form of bureaucracy as parishes would thereby be subjected to another and much more extensive form of dual control – suspension of the ‘exemption’ and the requirement for listed building controls could not supersede the faculty jurisdiction, so the parish would need to apply for both.  The same principle would apply to cathedrals.
Q6
Do you agree that it would be appropriate to allow those denominations and faith groups which lost the right of exemption following the 1994 Order to become entitled again to operate the exemption under management agreements entered into with the designated body?
34. We suggest this must be a matter for the relevant denominations and faiths to resolve with the DCMS, in the light of the systems each may be able to operate and their own internal organisation.  But the principle of self-regulation, on the basis of agreed principles, is compatible with both the Department’s wish for a light touch and the principles of freedom of worship.

Q7
Do you agree that ‘peculiars’ and other special cases could continue to be subject to the exemption in England by means of a management agreement with the appropriate denomination?  Do you agree that, in the case of the Church of England, such an agreement should be made centrally with the Council for the Care of Churches, which presently has responsibility for compiling and maintaining the list of ‘peculiars’ and special cases which have opted to come under the Church of England’s Faculty Jurisdiction system?  Do you think it would be appropriate for relevant secular umbrella bodies, e.g. the Prison Service, the National Health Service and the Independent Schools Council, to have any input into such management agreements where they affect, for example, chapel buildings in prisons, hospitals and schools which are used as places of worship according to the rites and ceremonies of the relevant denomination?
35. We fully agree that the current review gives the opportunity to clarify the situation about those special cases which continue to enjoy the "exemption" by virtue of article 6 of the Ecclesiastical Exemption (Listed Buildings and Conservation Areas) Order 1994. It is clearly right that if a place of worship is not covered by the Church’s own system because it falls outside the "standard controls" in the form of the faculty system or that for  cathedrals then secular controls should apply unless it opts to come within the those standard controls or makes other acceptable special arrangements. But this question again seems to suggest a misunderstanding of the position.  A ‘peculiar’ is a legally recognised term denoting freedom from the control of the diocesan bishop (and in some cases freedom from other Church controls also) which is relevant only in  relation to  the Church of England.  Article  6 also lists a number of other types of special cases (eg institutional chapels or chapels of religious communities)  The C of E ‘s Care of Places of Worship Measure 1999 has enabled  both peculiars and other special cases which arise within a Church of England context to opt to come within the normal faculty system, though only a comparatively small number have done so. Special arrangements apply under that Measure for Lambeth Palace Chapel, but for no other site.  These are that the CCC overrides the functions of the DAC, and the Vicar-General those of the consistory Courts. All other cases under this Measure are covered by the same arrangements as other parish churches, and are dealt with by the normal diocesan courts and bodies and the CCC's role relates only to the list of places of worship which have opted to bring themselves within the faculty jurisdiction.  In such cases there seems no reason for CCC to have any special responsibilities in respect of how the faculty jurisdiction is operated through a specific management agreement.


36. Where those responsible for a place of worship covered by Article 6 have not taken advantage of the option under the 1999 Measure to come within the faculty system, that is in almost all cases on the basis that the secular controls will in due course be applied to it through secular legislation when that is forthcoming. The main exception, to which the Consultation Document draws attention, are the Royal Peculiars - again a recognised legal term for a group of institutions. They were indeed subject to a review carried out by a Group under the Chairmanship of Professor Averil Cameron in order to report to Her Majesty, and which recommended among other things that the two major Royal Peculiars, namely Westminster Abbey and St George's Chapel, Windsor, should come within the Care of Cathedrals Measure 1990. However, we understand that this recommendation has not been accepted. We note that the DCMS is staying in close touch with officials of the Department of Constitutional Affairs (DCA) about the position of the Royal Peculiars, and would be interested to know what arrangements are proposed for them.


Conclusion

37. The CHF values the Church’s own control systems and indeed its partnership with Government in ensuring the appropriate protection and development of its historic buildings. It appreciates the Government’s endorsement of the Church systems and welcomes the Government’s intention that they should continue without the introduction of further secular controls.  Rather than the proposals in the paper, however, a better way forward, in the Forum’s view, would be to develop systems for co-operation and collaboration which retained and built on the strengths of the existing system, perhaps with a liaison group drawn from Government, national and diocesan church representatives, amenity bodies (including EH) and local authority representatives which would regularly assess and discuss the operation of the systems, whether they were still fit for purpose, and whether any changes might be recommended or proposed for the consideration of Synod.  This would perhaps be more of a partnership agreement than a ‘high-level management agreement’, but would have the same objectives as the Department’s proposal – to ensure the smooth operation of the system in a way which is both flexible, practical and responsive to the Church’s own needs and requirements, without undue bureaucracy and monitoring.  The Forum commends this alternative and hopes that the Government will amend its eventual proposals to reflect this approach.

Church Heritage Forum 
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